
PEClSION 
THR COMPTROLLER QENERAL 
O F  T H P  U N I T E D  B T A T E s  
W A S H I N G T O N ,  O . C .  2 0 5 4 8  

FILE: 5-2 17 101 OATE: February 25, 1985 

MATTER OF: C o n n e c t i c u t  T e l e p h o n e  & Elec t r ic  
Corp. 

DIOEST: 

1 .  Where c l a u s e  r e q u i r i n y  l i s t i n g  o f  b r a n d  name o f  
o f i - e r e u  p r o d u c t  i n  "Brand hame o r  E q u a l "  
p r o c u r e m e n t  is  omitted from t h e  s o l i c i t a t i o n ,  
bicl t h a t  a id  n o t  l i s t  b r a n a  name s h o u l d  n o t  
h a v e  b e e n  re jected as  n o n r e s p o n s i v e  s i n c e  
c o n t r a c t i n g  a g e n c y  admits t h a t  award t o  t n a t  
E i r m  w i l l  meet t h e  g o v e r n m e n t ' s  n e e d s ,  a n a  no 
o the r  S i a u e r  would b e  pre]udicea. 

2 .  T h e r e  is no i e g a l  bas i s  f o r  a bidaer i m p r o p e r l y  
rejected as  n o n r e s p o n s i v e  to be g i v e n  a n  award 
w i d e r  ariother c o n t r a c t - - t h e  o r i g i n a l  c o n t r a c t  
h a v i n g  b e e n  completea--or t o  r e c o v e r  a n t i c i -  
patea p r o f i t s .  Bia p r e p a r a t i o n  costs may b e  
awarded, however ,  s i n c e  b u t  f o r  t h e  improper 
act ion of t h e  a g e n c y ,  t h e  firm would h a v e  
r e c e i v e d  t h e  awaru. 

C o n n e c t i c u t  T e l e p h o n e  h Elec t r ic  Corp. ( C o n t e l c o )  
protests  the awara of a c o n t r a c t  u n a e r  i n v i t a t i o n  f o r  b i d s  
( I F B )  no.  F41800-84-B-0160 i s s u e d  by t h e  D e p a r t m e n t  of t h e  
A i r  Force. C o n t e l c o  c h a l l e n g e s  t h e  A i r  Force's a e t e r m i n a -  
t i o n  t h a t  C o n t e l c o ' s  low b i d  was n o n r e s p o n s i v e .  

Fie s u s t a i n  t h e  protest .  

The s o l i c i t a t i o n  was for  v a r i o u s  s i z e s  a n d  q u a n t i t i e s  
of t e l e p h o n e s .  A l t h o u g h  t h e  s o l i c i t a t i o n  s t a t ed  t h a t  i t  
was a "Brand N a m e  o r  E q u a l  A c q u i s i t i o n , "  a n d  t h e  s c h e d u l e  
r e q u e s t e d  a b r a n a  name a n d  model number,  t h e  c l a u s e  t h a t  
d e f i n e s  s u c h  a s o l i c i t a t i o n  a n d  s t a t e s  i ts  r e q u i r e m e n t s  was 
n e i t h e r  i n c l u d e d  i n  t h e  I F B  n o r  i n c o r p o r a t e a  oy  r e f e r e n c e ,  
as  r e q u i r e d  by s e c t i o n  10.004 ( b ) ( i i ) ( B )  of t h e  DOD 
S u p p l e m e n t  t o  t h e  Eeaeral A c q u i s i t i o n  K e g u l a t i o n ,  48 
C . F . H .  S 210.004 ( b ) ( 3 ) ( i i ) ( B )  ( 1 9 8 4 ) .  C o n t e l c o ' s  b i d  was 
re jec ted  as  n o n r e s p o n s i v e  f o r  f a i l u r e  t o  p r o v i d e  t h e  b r a n a  
name a n d  d e s c r i p t i v e  i n f o r m a t i o n  t o  d e m o n s t r a t e  how t h e  
s p e c i i i c a t i o n s  would be met by t h e  g r o d u c t s  i t  2roposed t o  
f u r n i s h ,  as  r e q u i r e d  by t h e  omitted c l a u s e .  When award was 
made t o  t h e  n e x t  low blader,  C o n t e l c o  protested to  t n e  
c o n t r a c t i n g  o f f i c e r ,  who d e n i e a  t h e  protest .  
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C o n t e l c o  a r g u e s  t h a t  it p u r p o s e l y  a i d  n o t  i n c l u a e  
i n d i v i d u a l  b r a n a  names i n  i t s  b i d .  C o n t e l c o  s t a t e s  t h a t ,  
as ide frorit t h e  on i i s s ion  o f  t h e  a p p l i c a b l e  c lause ,  l i s t i n g  a 
p a r t i c u l a r  b r a n a  name was no l o n g e r  a p p r o p r i a t e  a f t e r  a n  
amendment to  t h e  s o l i c i t a t i o n  was i S S U e a  p e r r i l i t t i n g  new and 
completely r e m a n u t a c t u r e d  t e l e p h o n e s  t o  be o f f e r e d ,  s i n c e  
r e i n a n u f a c t u r e a  t e l e p h o n e s  i n c l u a e  pa r t s  made by v a r i o u s  
m a n u f a c t u r e r s .  C o n t e l c o  m a i n t a i n s  t h a t  as l o n g  as i t  
a y r e e u  t o  o t t e r  p r o u u c t s  p o s s e s s i n y  t h e  s a l i e n t  character-  
i s t i c s  descr ibed  i n  t h e  s o l i c i t a t i o n ,  which i t  d i a  by 
s i y n i n g  t n e  b i d ,  i t  w o u l a  be r e s p o n s i v e  t o  t h e  so l i c i t a -  
t i o n .  

In r e s p o n a i n g  t o  t h e  p ro t e s t ,  t h e  A i r  Force s t a t e s  
triat  i t  now b e l i e v e s  C o n t e l c o ' s  o i a  was r e s p o n s i v e .  The 
A i r  Force asser t s  t h a t  a l l  b i d d e r s  i n  f a c t  competed o n  a n  
e q u a l  b a s i s ,  anu t h a t  t h e  b r a n d  name o r  e q u a l  p u r c h a s e  
d e s c r i p t i o n  t o g e t h e r  w i t h  t h e  s p e c i f i c a t i o n s  c o n t a r n e d  i n  
t n e  s a l i e n t  c n a r a c t e r i s t i c s  p r o v i d e d  a a e q u a t e  a s s u r a n c e  
t h a t  award t o  C o n t e l c o  wou ld  have  m e t  t h e  g o v e r n m e n t ' s  
n e e a s .  

h e  see no l e g a l  b a s i s  t o  d i s a g r e e  w i t n  t h e  A i r  Force's  
c u r r e n t  p o s i t i o n .  The  A i r  Force p o i n t s  o u t  t h a t  by s i g n i n g  
t h e  b i d ,  C o n t e l c o  a g r e e d  t o  p r o v i d e  t h e  i t e m  d e S C r i D e d  i n  
t h e  s p e c i f i c a t i o n s ,  and t h e  agency  i s  c o n v i n c e d  t h a t  t h e  
government  t h e r e b y  coula be a s s u r e u  of h a v i n g  i t s  n e e u s  
met. F u r t h e r ,  t h e r e  is  no  b a s i s  t o  b e l i e v e  t h a t  award 
uriaer t n e  lk'b would have  p r e l u d i c e d  anyone .  I n  t h i s  
respect,  e v e n  assuming t h a t  t h e  o m i s s i o n  of t h e  b rand  name 
or equal  c l ause  r e n d e r e a  t h e  I F B  a e f e c t i v e ,  w e  o f t e n  have  
s t a t ea  t h a t  award may D e  made u n d e r  a d e f e c t i v e  so l i c i t a -  
t i o n  if t h e  q o v e r n m e n t ' s  n e e a s  w o u l a  be niet and no  o t h e r  
b idder  would-be  p r e j u a i c e d .  
53 C o m p .  Gen. 586 ( 1 9 7 4 ) ,  74-1 C . P . D .  11 6 b .  We therefore 

- S e e ,  e .g . ,  GAF Corp., e t  a l . ,  

a g r e e  t h a t  award t o  C o n t e l c o  as  low b i d a e r  c o u l d  have  been 
maae, a n a  t h a t  t h e  r e j e c t i o n  o f  C o n t e l c o ' s  bia as  nonre-  
s p o n s i v e  was improper. 

We have  b e e n  in fo rmed  by t h e  A i r  Force t h a t  per form-  
a n c e  of t n e  c o n t r a c t  is  complete, so w e  c a n  make no  recom- 
menda t ion  r e g a r d i n g  award. We uo ,  however ,  b e l i e v e  t h a t  
C o n t e l c o  i s  e n t i t l e a  t o  r e c o v e r  i t s  b i a  p r e p a r a t i o n  costs.  
C o n t e l c o  h a s  a e m o n s t r a t e d  t h a t  b u t  fo r  t h e  imprope r  a c t i o n  
on t h e  p a r t  of' t h e  A i r  Force, it woula have  r e c e i v e a  t h e  
award. See Power S y s t e m s  - C l a i m  for Costs, B-210032.2, 
Plar. 2 6 ,  1984,  64-1 C . P . D .  11 344.  
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C o n t e l c o  has reyues tecr  t h a t  w e  a r r e c t  award of a 
s imi l a r  c o n t r a c t  t o  Coritelco a t  t h e  b i d  pr ice  or  rei i r tburse 
it for  i t s  p r o f i t s  t h a t  would have  ueen  r e a l i z e a  o n  t h i s  
c o n t r a c t .  S i n c e  w e  are  w i t h o u t  l e g a l  a u t h o r i t y  t o  g r a n t  
e i ther  r e q u e s t ,  those r e q u e s t s  dre a e n i e a .  - See J T  S y s t e m s ,  
- I n c . ,  b-213999, A p r .  9 ,  1984,  84-1 C.P.U.  11 359; k .L .  
MacKay h Associates, I n c . ,  b-208&27, J u n e  1 ,  1983,  83-1 
C.P.D.  11 587. 

The  p ro te s t  is  s u s t a i n e d .  C o n t e l c o  s h o u l d  s u b m i t  i ts  
claim fo r  e x p e n s e s  i n c u r r e d  i n  t h e  p r e p a r a t i o n  of t h e  bia 
d i r e c t l y  t o  t h e  A i r  Force. 
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